
II Inaugural Address.

MY LORD AND GENTLEMEN,

.PPOINTED to address a Society, distinguished,

in its origin, by the rank and character cf its noble Founder,

and, in the first stage of its progress, by the respectability

and talents of its numerous Members ; whose liii|,h and me-

ritorious purpose is, to extend more amply the advantages of

Science and Literature to a remote, but rising portion of the

Great Empire to which we belong, and the beneficial effects

of its disinterested labours to future times, 1 am anxious to

devote the period, in which I hope to be honored with your

attention, to a subject which, corresponding with the views

of your Institution, & involving matter interesting to Science,

may, in some degree, be worthy of your notice.

Confining myself, therefore, to the more immediate object

of the Society—Historical Research—I shall offer to your

consideration an Essay upon the Juridical History of France,

antecedent to the erection of the Sovereign Council of Que-

bec, in the year 16G3 ; the Law, as it was then adminis-

tered in France, in the Tribunals of the Vicomte of Paris,

being, in fact, the Common Law of the division of Canada

which we now inhabit(l).

The study of the Municipal Law of every country requires

some previous knowledge of its rise and progress.—The ob-

solete principles of former ages are, most commonly, the

foundations of what we possess ; and, in many instances, the

true object and intent of modern Institutions, can only be

known by reference to the history of their origin and gradual

improvement. And as I feel assured, that) to persons of li-

beral education, knowledge of the Law •which constitutei

the rule of their civil conduct, must at all times be desirable,

I cannot but hope that what I am about to offer, upon the

peculiar Municipal Law by which zee are governeil, (though,

I
(1) Edita et Ordonnanccs, vol. 1. p. 21.
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I am conscious^ it will be found imperfect,) will neverthe-

less be favorably received, as an attempt to elucidate a sub-

ject which, in Lower-Canada, cannot be thought to be ua-

interesting.

The conquest of Gaul by the Roman power—the entire

subversion of the Roman Government by the Franks—the

nearly total annihilation of the power of the Crown at the

«lose of the eleventh century, and the subsequent re»esta«

blishment of that power, are the events which more imme-

diately afifected the Laws of France, and occasioned their

successive mutations. To these events, therefore, and to the

greater effects which they have respectively produced in her

legal polity, our inquiries will at present be confined.

Of the state of Gaul before the Roman conquest, (which

was effected under the immediate command of Cajsar, about

fifty years before the birth of our Saviour,) but litlle can be

said with any degree of certainty. The inhabitants were

then governed by a few unwritten customs and usages, pecu-

liar to themselves, barbarous in the extreme and not meriting

the appellation of Laws, Their manners were simple, and

produced but few causes of contention, and such controver-

sies as arose, were decided by their Druids, who, as among
the ancient Britons, were both Priests and Judges.(l)

A consequence of the Roman conquest was, the introduc-

tion of the Roman Law, and for five entire centuries, during

which Gaul remained a rroviiice of the Empire, her people

were wholly governed by that system. (2) Tlie lloiiiiin Law,

however, of that day was not the Justinian Code, for that

was ccAnpiled near a Imndrcd years after the expulsion of the

Romans. (3) It consisted of the several Constitutions oTtlic

prt-CL'diiig Kmpcrors, and of the writings of certain Civilians.

« * The

(1) Cirsar (Ir Bcllo Gai : Lihor, 5 & C.

(2) HiKtoircdii Droit rrniiCnid, by I'AUW Floury, p. & 10. Vide
.•iIbo, nl ihc Lfj.'iii'iing ol'lsl vol. of lii-nry's, a learned 'Dissci'tation, by
hr'tonriicr, win. h cslabliihcs Ihis lact.

(3) Flcury, j.. 10.
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The Constitutions had been collected io three Codes—(ha

Qregorian, Hermugenian, and Theodosian, but the latter,

published by the Emperor Theodosius, confirmed and adopt«

ed the two former, and as the writings of the Civilians con-

sisted of such only as were sanctioned by the Code of Theo-

dosius, there is reason to belieye that it was the Theodosian

Code only which was called the Romao Law. ("I)

The power of the Roman Empire, in Gaul, was totally

ahnihilated about the year 450 of the Christian ara. Rome,

weakened by the extent of her dominion, and yet more by

the degeneracy of her citizens, debased ill sentiments, de-

pressed in talents and enervated in courage, (2) fell a sacri-

fice to the more hardy and enterprising Nations of the North

and the Government of all that extent of Territorj', which

Las since been denominated France, was transferred to Bar

barians—to the Franks and their associate Tribes—(he

Goths and Burgundians,C3) and from the accession of the

first Chieftain of the Franks (Merovee,) France dates the

origin of her Monarchy, divided into three Dynasties or ra-

ces of Kings—The Merovingian—the Carlovingian—and the

Capetiau. The first comprehends Merovee and his descend-

ants, who possessed the Throne from (he year 4^0, to the

year 770, when they were succeeded by Charles, the ^on of

Pepin, afterwards called Charle5magne,aDd his descendants,

who constitute the Carlovingian race, ia whose possessioa

it remained until the year 987, when it passed to the Cape-

tian race, who continued in possession, until the death of

the late unfortunate Monarch, Louis the ISih, a descendant

from Flugh Capet, the first of the Capetian dynasty. (4)

Theic was not among (lie Barbarians, by whom the Romans

were expelled, any general Government, they were subject,

m in

(1) Fleury, p. 12.

(2) Gibbon's Decline &. Fall, voL Isl p. 94. 1st. L. C. Ddnizart's DU-
esurs Pr^limiiiaire, p. 59.

'

(:?) F,9piit <ies I.oix, l.ib. 30, c. fi, vol. 2, p. %oA.

(4) See thb Ilisiui'ies ot i'tancc byDuhailldii, Mczcray, &c.
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in their own District, to the Chieftain who could do them

the most good or the most injury, (I) and, when they con-

quered Gaul, they took possession of the country as a band

of independent clans,C2) Their first object was to secure

their new acquisitions, and with this view, the leaders distri-

buted amona: the soldiery, the lands which they had conquer-

ed, with a condition of continued military service annexed

to the Grant, an idea which appears lo have been suggested

by the peculiar situation in which they were placed, and to

have been put in practice, as the best means of furnishing

that immediate mutual assistance, which was indispensably

necessary for the defence and preservation of their conquest.

Large districts or parcels of land were accordingly allotted

to the Chieftains and to the superior Officers, who were cal-

led Lends (L-jrds or Seigneurs) (3) and their allotments*

which were called feuda (fiefs or fees) were subdivided among

the inferior ollicers and soldiers upon the general condition,

that tlie possessor should do service failhfuU)', both at home

and abroad to him, by whom they were given.(4) Every

feudatory was, therefore, bound, when called upon, to de<

fend his immediate superior, from whom he had received,

and of whom he held, his estate : that superior to de-

fend his superior, and so upwards to the Prince, while, on the

other hand, the Prince and every Seigneur was equally bound

to defend his vass.ils or dependants, who held their estates of

him, so that the duly of the whole was severally and recipro-

cally to defend the conquest they had made together, and

every part of it.(5) This singular Institution, which is now

called the feudal system, by dfgrces became general in France,

and, by the new division of property which it occasioned,

with tho ])eculiar maxims and manners to which it gave rise,

gradi-ally introduced a jpecles of laws before unknown.

The
(ljU«lrymple'« Etsayon the Feudal System, p, 5.

(2) ll.i<f, |.. fi.

(3) Dulryiiipjc, p. 11. Loygetu den Seignourici, ^604.61, rap. 1.

(4) I,o\s«;an <!(>• Srignriirirn, cap. 1. §C2 to 66.

(jj NVnglit on'IemucH, p. 8.
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The whole of France, however, was not so distributed,

nor so holden—all was not seized by the conquerors, such

of the ancient Inhabitants, as were allowed to remaia

in the country, kept their estates as they held them before ;

many, also, of the invaders, who were not yet attached to

any particular chieftain, took possession of vacant Lands

and enjoyed them in the same mannerj(l) and there were

some, even among the soldiery, who considering the por-

tions which fell to their lot, as recompences due to their va-

lour, and as settlements acquired by their own swords, took

and retained possession of them in full property as freemen.(2)

From tr.ese causes, there were many estates which were al-

lodial, which the possessors enjoyed in their own right and did

not hold of any superior Lord, to whom they were bound to

do homage or perform service.(3) Every tenant of this des-

cription was called liber homo in contradistinction to " ©as-

salus^' or one who held of a superior,(4) yet they were not,

by any nleans, exempt from the service of the state—they

were subject to the command of the Dukes, or Governors of

Provinces, and the Counts, or Governors of Towns, who

were oflicers of the King's appointment ; and the duty of

personal service was considered so sacred, that they were

prohibited from entering into holy orders, unless they had

obtained the consent of the Sovereign. (5)

At their first incursion?;, the Barbarians, like the aborigines

of Gaul, were governed by traditional customs. Thei""

manners were uncivilized ; war and hunting, were the only

subjects of pursuit in estimation, and, as they had no fixed

habitations, no other property than cattle, their common

disputes arose either from personal quarrels or acts of depre-

. dalion.

(1) Dalrvmple, p. 10 & 11.

(2) Rc.lju'itson's CharlfsV. vol. 1st. p. 214. Lefevro dc la rianchc

Trait6 (In Doinainc, vol. IhI. p. 117 & 8Cf|.

(3) Robertson's ibid. vol. Ist n. 2M.
( 1) Rob-rtsoii's ib. p. 216. Dalryinple.p.lOSt 11. Oust, of Paris, art. 182

(5) Capitular'sLibcr. Istsec. 114. ^
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dation. These were usually decided in public meetings of

the people, lieltl annually, at the close of uiiitc-r, in general
upon the iuformation of witnesses, but in doubtful cases, by
the ordeal of fire or water, or by combat. (1)

The polished minds of Romans, found nothing worthy of

imitation in such conquerors—but the conquerors, savno-es

as they were, perceived much in the Romans, which tliey

could not but admire. They particularly viewed a written

Code of laws as a norelty possessed of many advantai^es,

and, not only permitted the Roiuaii Jurisprudence to sur-

vive the destruction of the Roman Govern oient, but, in

imitation of what they approved, reduced their own u^a'^es

to writing, particularly the Salique Law, which was the pe-

culiar Law of the Franks, (2) The Theodosian Code, and
the Laws, Customs and usages of the Barbarians, became

>

therefore, equally the Laws of France, (3) and as all Laws
were held to be purely personal, and were not, for this rea-

son, confined in their operation to any certain District, the

Barbarian was tried by the Law of his tribe, tiie Uojnan
by the Roman Code, the children followed the Law of their

Father, the wife that of Iier husbanl, the witlow came back

to that to which she was originally subject, and the freed-

man was ijoverned by the Law of his Patron. (4) Yet,

notwilhsianding these general prosisions, every Luiividual

was permitted to make election of the Law by which he

choce to be governed, it was only required tliu lie should

make it publicly, and such elections were frequent. (5) The

Clergy, in particul.tr, who were chielly Romans, considered

the privilege of being governtd by the Roman L:iw to be

»o valuable, that when any person entered into holy orders

it was usual for him to renounce the Law to which he had
~- been

(1) FI.-ur%,p. I2& 13.

(2) l-Uury, p. iil.

( ») Kiipiil (IcK ;,fiix, Lil)or. 2fi, cop. 4, vol. 2 p. 2-10.

(1) Eri>iit <l( - I.oix, Libor.vW, cup. 2.

(5) LHprii dtH Loix, Lihcr. 2:S, cq|). 2d. Floury, p. 18.
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been formerly subject, and to declare that he would, from

henceforth, be goveraed by the Roman Code. (1) Many
customs, also, peculiar to the rictors, were continued after

the conquest of Gaul. It had, particularly been their prac-

tice to meet ia council, at the close of every winter, upon

the state of their respective nations ; and during the first and

second Dynasties, several meetings of the Sovereigo and of

|he Chiefs, in church and state, with the addition of the

commons (from the reign of Charlemagne) were held, in the

open air, annually in the month of March or May, and from

thence denominated cAamp$ de mfirr5) or champs de mai.(2)

In these Assemblies, Laws were passed for the government

of the Kingdom at large, and Canons established for the re-

gulation of the Church—Taxes were imposed—Regencies

".yere appointed, and the Sovereign elected until the Crowa

became hereditary, and then, the Successor was proclaimed^

if bis right to the Throne was not controverted, and, if it

was, it was solemnly determined.(3) The question on each

•abject of discussion was generally propounded by the King,

who. when it had been fully debated, pronounced the defi-

nilire resolution. The result was then put into writing,

the questions and resolutions which were passed upon them

were reduced under distinct heads, called chapters, and to

collections of several chapters was given the name of Ca-

pitulars.(4)

It is certain that a supreme jurisdiction over all persons,

and all causes, was exercised by the Assemblies of the Champ

de Mars, but th;: precise extent of that Jurisdiction, which

was originally vested in the subordinate Courts of the Crown,

or of the feudal Lords or Seigneurs, cannot now be deter-

mined,

(1) Robertson's Ckarles V. vol. Ist. p. 315.

(2) Fleury, p. 39.

(3) Encyclopedia Method, de Jurisp. verbo " Champ de Mar»," Vol.

l»t. part 2d. p. 443, Robertson's Charles V. vol. Ist. p. 167,

(4) Fleurj, p. 40.
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tuioed.d). It appears, however, from the learned research-

es of a modern writer,* to have been a fundamental principle

of the French Monarchy, that every person who held a mili-

tary command in chief, was, of right, entitled to a civil Ju-

risdiction over all whom he led to war- (2) Justice, there-

fore, was distributed by every feodal Seigneur to his vassals,

within the limits of his Fief, whether he was a layman or an

ecclesiastic, for he led them in person against the enemy, if

he was a layman, and by his substitute (advocatus) if he hap-

pened to be an ecclesia&tic,(3) and, upon the same principle,

the Liberiot tenants of allodial estates Avho were led to war

by the Dukes and Counts were subject to f/je/r jurisdiction. (4)

The rule of decision, however, in every court was the general

Law of the state, and the King, being the acknowledged

head of the Government, in all matters, civil and military,

all proceedings were in his name. (5)

The Dakes, the Counts and ihe Seigneurs, In (heir res-

pective jurisdictions, originally decided causes in person, (6)

but they, afterwards, entrusttd this part of their duty to

others. The officer who was appointed for the purpose by

a Seigneur, was sometimes, called a Seneschal^i but, most

commonly, a IJaililT which, in the language of those days,

imported a guardian or protector of Justice, (7) and those

who were named by the Dukes and Counts, were culled

— t Viscounts,

(1) Roliirlson's Charles V. Isl p. 304. *Montesquicu.

(2) Montesquieu, lib. 30, rap. 18—Ri^-pert. 8vo. vol. 25, p. G. Loysuau

des SciffneurieH, cap. Istsect. 72 ami TS.

(3) M<)ntesquii:u, iilicr 30, cap. 17, vol. 2(1. p. 377.

(4) Moiilcsqiiicu, lib. 3(» cap. Rupert, vol. 6, p. 8—8vo. edit,

(5) MoiituHqiiii-ii, lib. 30, cap. 17.

(0) Dictioiiaire (li; .lurispnulrMiic, vol. 3. p. IS. col. 1.

fTlic tillo of Scncclial imported " an ofliccr of the iiouscliold"—Via-

rouiit'i wore said to be " quasi cotnituin viccni gereutes"— Prcvosti
" qiiiiMJ prij-po^iti jurcdiocndos—VigiiicrcH " <\\xaM vicarii coniitum."

—

«nJ <Jh.i»ti;!aiis " quawi castrorum custodcs."—Loyseau do I'abua da
JuHticc den ^'ill,|g»!S p. (!. quod vide.

(7) llncy. Method, vc-rbo " bailiff," vol, 1. p. 710. Diet, do Droit,

verbo " bailifi;" I.oy<(cau do I'AbuH do Judlico MCS VUlagCH, p. 6, and
Loyacau dts Ofiiccn, \>. t. &, \<. 349.
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Viscounts, Prevosts, Viguiers and Chastelahs.(l) But in all

their Jurisdictions, an usage, which derived its origin from

the forests of Germany, was continued. Neither the Dukes,

the Counts nor the Seigneurs, nor any of their officers decid-

ed alone ; They assembled in their courts a kind of assize

composed of their vassals, to the number of twelve,(2) who

were, principally, the officers of their respective courts, and

by those persons (who as vassals were the equals of the par-

ties whose causes were there tried and thence called I'eers)

the judgment was pronounced according to the opinion of

the majority, unless there was an equal division of voices,

Avhen, in criminal cases, it was given for the accused, and, in

cases of Inheritance, in favour of the Defendant, subject

always to an appeal to arms, and an ultimate decision by ju-

dicial combat. (3)

The feudal system is well calculated for defence, but not

for the support of order.— In theory it is founded in subor-

dination, but in practice it has been found universally to

have diminished the power of the Sovereign, while it in-

creased that of the greater vassals. This was particularly

the case in France, where the Seigneurs, at a very early pe-

riod of the monarchy, began to usurp the rights which had,

till then been deemed the distinctions of Royally, and willi

such advantage, in consequence of the weakness of the Kings

of the second race, and the anarchy into wliich the Kingdom

was thrown by the depredations of the Hungarians and Nor-

inans(4), during the ninth and tenth centuries, that the very

dependants of the Crown, the Dukes, the Counts, and even the

inferior officers of the State, were induced, by their example, to

adopt the same conduct ; they combined together, and, abou,

the period at which Hugh Capet, the first of the third race,

'

' took
(1) Loyseau de I'Abus de Justice des Villafrrs, p. 6.

(2) Mo'iitcoquieu, book 30, cop. 18. vol. 2. p. o^l& 382.

(3) Montesquieu, Book 25, cap. 23, 24, 25, 26 tf 27.

{!) Floury, p. -17.
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took possession of the Throne, were completely successful.

They made hereditary, in their families, the lauds, titles and

oflices, which, before, they had enjoyed for life only. They

usurped the sovereignty of the soil, with civil and military

authority over the inhabitants. They granted lands to their

immediate tenants, who granted them over to others by sub-

infeuiiution, and, although they professed to hold their Fiefs

from the Crown, they were, in fact, independent. Strong

in power, they exercised, in their several territories, every

Roval prerogative.—They coined money—fixed the standard

of weights and measures—granted safeguards—entertained a

military force—imposed taxes—and administered justice in

their own names, and in Courts of their own creation, which

decided ultimately in all cases, civil and crimiual, not ac-

cording to the written Laws of the Kingdom, but according

to the unwritten customs and usages of the District over

which they respectively claimed and exercised Jurisdiction. (1)

By these usurpations of the Seigneurs, the foundations of

the ancient lasvs of France were gradually undermined. But

the demolition of this venerable fabrick was greatly promoted

by the profound ignorance which pervaded the Kingdom dur-

ing thisi)eriou. Few persons, except ecclesiastics, could

read, and, hence, the Theodosian Code—the Laws of the

Itarbariuns, which ha'J been reduced to writing, and the Ca-

pitulars sunk imperceptibly, but equally, into oblivion. The

clergy also furthered its destruction by adopting, in their ju<

risdiciions, the Cuuon Law which they had begun to compile

early in the ninth century, and the Crown completed it by

the publication of the uver-memorable Edict of Pistes^ so

culled from the City of I'istes, where it was j)romulgatcd in

the year 801, by Charles the Bald, one of the weakest of tiie

we::k descendants of Chnrlcmagnc. By this Edict, in the

mistaken policy uf conciliation, the unwritten usagea of each

t t Seigni'urio

(I) Fluury, 51 if 12—ilargravcs' Notes on Coko'» Lidlcloii, p 3GG, a.
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Seigneurie were ratified and declared to be Law ; a declara-

tion which may be considered not only as the efficient cause

of the final extinction of the ancient Law, but of the perma-

nent establishment of that infinite variety of customs, which

obtained in France until the late Revolution(l).

The authority of the Crown of France, at its ultimate

point of depression, about the close of the tenth century,

was merely nominal, the Royal Jurisdiction being confined

to the Royal Domains, which comprehended no more than

four cities, in which the King was obeyed as feudal Lord,

and not as Sovereign(^) ; on the other hand, the power of

the Seigneurs at this epoch was enormous—their tyranny ex-

orbitant.—The whole country was laid waste by the wars

which they waged against each other, and their own vassals

were reduced to an actual state of slavery, under the denomi-

nation of serfs and hommes de poite, or under the pretended

rights of personal service and corve, were treated as if, in facf,

they had been reduced to that Avretched conditiou(3). By

this state of anarchy those who were yet in the possession

of allodial property, were, in the first instance, induced to

annex what they held to the Jurisdiction of some Fief, and

to subject themselves to feudal services, for the immediaite

safety of their persons and the defence of their estates, and

so generally was this the case that il gave rise to the maxim

'•^ nuUe terre sans Seigneur^' which at length, became the

universal Law of France. (4) But as the Seigneurs could not,

in every instance, protect their dependants against the Incur-

sions of their neighbours, and as the feudal burthens were,

in themselves, insufferable, many vassals abandoned their

Lords, by degrees, and sought protection in walled towns

. where
(1) Montesquieu, Lib. 25. cap. 4. vol. 2d p.|243.

(2) Robertson's Charles V. vol. 1st. p. 36tj.

(3) Diclionnairo de Jurisprudence, vol. 3d. p. IGand 17.

(4) Robertson's Charles V. vol. Ist. p. 223—Dict.dc Jurisp. vol. 3, p:

16—Fleury, p. 61—Robertson ibid, p. 16.
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where tliey united and entered into armed associations for mu.

tual defence.(l)

These associations, which began during the reign of ''Louis

le Gros,'' about the year 1109, & were called " communes,"

could not long remain without some government; regulations,

therefore were made, and usages adopted by each commune

for the control of its subjects, and being asylums for all who

where inclined to be peaceable, and barriers against the com-

mon enemy (the Seigneurs) the crown afforded tlieia every

assistance in its power— conceded to them the right of enact-

ing Laws for their own internal Government and enfranchised

the Inhabitants. (2)

The seigneurs plainly saw that the Institution of cora-

innnes was adverse to their interest, yet they could not pre-

vent the increase of such associations; they even found them-

selves compelled to have recourse to the same expedient to

prevent their dependants from taking refuge in the royal ci-

ties which were incorporated : many of the towns, also, within

their territories, were willing to purchase c!i;irters of liberiy,

and as most of the seigneurs hud expended large sums in tlie

holy wars, and were needy, they sold them as a means of

present relief, From hence, in less than two rcntuiies,

most of the towns in France, from a stiite of di pendence, be-

came free corporations^ and personal servitude was generally

abolished. (::()

The effects of these establishments m ere very soon felt;

(hey were found to afford a degree of security equal to that

which was afforded by the seigneurs, who began to be of less

importance when they ceased to be the protectors of the peo-

ple. Tiie communes themselves became attached to their

sovereign, whom they considered as the author of their liber-

lies, and they looked to the Crown as the common centre of

union, necc sary for the defence of the whole against their

op|)rebsors.
(1) Diet fifiJurisp. vol. 3iJ. p. 17.

(2) I>i. I. <le Jurisp. vol. 3<J p. 17. R(»pcr. vol. l."}. vcrbo " commune
(3) Uobcrtfon'i Cuarles V. vol. 1st. p. 33. 227 & 251,
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Ojipressor5.(l) On the ot!)er li.ind, the sovereign considered

ihein as iiistruim-iUs wliich miglit, with great advantage, be

employed to increase the Royal Preroijative. To this end,

they endeavoured to raise them to importance, and, v?ith

consummate policy, called them to assist, by their Depu-

ties, in the Stntes General of the nation. Availing them-

selves, also, ot" (heir co-operation, under the idea of res-

training the power of the seigneurs, they laboured iu the

great design of restoring to France her ancient limits, and

to the Crow n its original .Turisuiction. From time to time,

as opportuuitiL'S occurred, they reunited the dismembered

Provinces to the Royal Domain, and reductd them to imme-

diate dependence by concjutst, !)y escheats and by treaties,

(2) they aliolishcd private warfare and judicial combats, and

extended the administralion of Justice, under the royal au-

thiirity, lo all persons, anil to all causes, (3) by steps of which

the ino?t I iVectual shall be more particularly noticed.

Before, and during the reign of Charlemagne, Justices

in Eyre of the ro)ial apiioirilmerrt, under the title of " Missi

Dominki,'^ vi-i!ed, occasionally, the dillerent Provinces,

f iiielly for tlie purjiose of investigating the conduct of the

Dukes and Counls in the several Jurisdictions, civil and cri-

minal, \shicli they exercised under the authority of ilic

Crown, which was some:imes greater, and sometimes less, as

the sovereign was more or less feared and respected. (4)

]>i>uis the Vf. rdjout the year 1125, attempted to revise the

odice of tile '• Mi^si Dominici," under the title of Jw^ef r/es

F.xeinpls{s>), but the seigneurs were in his time too powerful,

and
(1) Kohertson'a Charles V. vol. 1st p. 31.

(•J) This tlosiyn was iillimatcly coin|ilrtcfl in 1735, hy tlio rc-iinion of
tlu! Proviii.fs of Bur and J<oriainc—Vide Abr6<»6 Cliroiiolojrique des
praads Fiefs dc la Couroanc dc Trance, Paris 1759, and llargravu's Note
on ('<ike and Littleton, 3lj6 b.

(j) Lovsi'iiudes S(;i>;iicurip.', cap. 5. sec. 63. Dclolinc, p. 17. Uobert-

eon-3 ('liarici \. vol. 1st. p. 'M k. ."j(».

(4) Rupert. 8vo vol. 40, p 180 vprbo " Missi Doniinici," Du Cange
vpibo « Dux.n « Comites,» ct « Mis!>i.»

(6) Reper. vcrbo".Missi Doniuirci,>> vol. II. p. 573.
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anJ he wiisobli^eil to abandon his intention. (1) His suc-

cessors hail recourse to expedients less al.inuiug.—Among
the first, certain cases in which the King was interested, or

presumed to be interested, were dechued to be " I'ieas for

the Crown," or " Cas Jioj/aux" which, according to feu-

dal principles, (lie being the Lord paramount) could not be

i/uiiled by the ofiTicer of his vassal, and were therefore cog-

iHzable in the Royal courts exclusively. To this distinc-

tion, the seigneurs of inferior note submitted, but it was

scorned by the more powerful, vho, relyioij upon their

strength, continued to exercise Jurisdiction over all cases»

The attempt, however, even with respect to tlie hater, was

productive of benefit ; it turned the attention of the vas-

sals to courts distinct from those of their oppressors, and

taujjht them to view the sovereign as a protector, and this

facilitated the subsequent introduction of Ap|)eals, by whicii

the decisions of the seigneurial courts were brought under

the review of the lloyal Judges. (2) Of these the Appeal

" (le dtfaut de diuil," on account of the delay or refusal of

Justice, was the first. The feudal law had provided that if

a Seigneur had not as many vassals as enabled him to try,

by their peers, the parties who pleaded in his Court, or if

he delayed, or refused to proceed to trial, the cause might

be carried by appeal to the Court of (he superior Lord of

whom the Seigneur held, and be there tried (3^ The
right of Jurisdiction had been usurped by many inconsidera-

ble Seigneurs who were often unable to hold Courts, for

want of OITicers and Vassals, and while trials by battle

continued in use, there were times, and cases, even in (he

Courts of the greater Seigneurs, in which it was diflicull (o

assemble the I'ccrt, by ^etl^on of the danger to which tluy

were cjposcd, by ihtir being liable (o ajiptals, by cither

' paitv,
(1) ll<'naiilf/« AliK^fcV- Clironolopifjiir, lomc '.M |>. 730.
(•-') HoUiliioii'i! ( liHrleit V. vul. isi. p. Cn, 01.

(3) licauniuuuir, cii|>. t>'2, p. 322. Ltpiil ilcs Luix, Lib. 26, cop. 29.
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parly, on account of false judgments, which necessarily led

to the hazard of a personal combat, if they maintained their

opinion. (1) In all such cases Justice was delayed, and there

Avere, therefore, frequent occasions for appeals of this des-

cription, from whence the practice became familiar, and

served as an introductiou to appeals on account of the " in-

justice" or " iniquity" of the sentence, which followed, and

gradually increased, as the trial by combat declined, for

that mode of trial being, in fact, an appeal to the Deity, and

the issue of the battle, held to be a decision by his immediate

interference, was incompatible with a new judgment of any

kind.(2)

To facilitate Appeals, and the recourse of the subject to

the Royal authority. Judges, under the title of " Grand

BaiUis,"' were appointed in all the cities of the Royal Do-

maine, with an Appellate Jurisdiction over all causes, civil

and criminal, heard in the Seigneurial and in the Royal (but

inferior) Courts of Prev6te(3), which was final, except ia

certain cases of importance, which they were required to

transmit to the King, to be decided by himself in his Council,

where they were ulliraately determined. (4) The number of

these Jurisdictions, at their first creation, was inconsiderable,

but in the reign of Philip Augustus, about the year 1190,

they were numerous. (5)

A regulation of greater importance succeeded the institu-

tion of the Grand Baillis. The King's Supreme Court of

Justice, or Council, in which he presided, which, as iu all

other feudal Kingdoms, was originally ambulatory, follow-

ing the person of the Monarch, and held only upon some of

, the

(1) Montesquieu, Lib. 28, cap. 27, vol. 2d. p. 282 ^ seq. Robertson's

CharlcsV. vol.lst. p. 306.

(2) Robertson's Charles V. vol. 1st. p. 61.

(3) Diet, de .lurisp. vol. 3. p. IS. Diet, dc Droit, vcrbo " Baillis," vol.

1, p. 166, col. 2d.

(4) P'ncy. Method, de .lurisp. verbo " Baillia," vol. Ist. p. 710.

(.'<) DiUr. dc .luri-sp. vol. 3d, p. l8.Fontaaon, Lib. 1st. Tit. Ist. p. 179.

Dictr- de Droit, vol. 1. p. 163.
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the great festivals, was rendered sedentary at Paris, and ap-

pointed to be kept open the greater part of the year, under

the appellation of the '' Parlement de Paris." This was ef-

fected by an Ordinance of Philip le Bel, passed in the year

1302, and emphatically entitled " Ordonnance pour le Men

^

I'utilile, et la reformation du RoyaumeV{\)

This Ordinance erected, also, a Sovereign Court of Assize,

at the City of Troyes, in Champagne, under the title of

*' Grand Jours," re-established the Parliament of Thoulouse,

a Court before held under the authority of the Counts of that

Province, and confirmed a Court of Exchequer at Rouen,

which had subsisted since the re-union of that City to the

Crown of France, in the year 1200, and was originally cre-

ated by the Court of the Peers of France, by which John,

King of England, was, by default, convicted, as a vassal of

France, of the murder of his nephew Arthur.(2) Other

Sovereign Courts of Parliament, making in all thirteen (a)

were afterwards erected in the several Provinces of the Em-
pire. (3)

To the several Royal Courts, when established, the people

were irjvited to have recourse for redress, by c\cry means

which policy could devise. The Monarchs named Judges of

abilities and legal acquirements—they added dignity to their

character, and splendor to the administration of their office.

To the Parliaments, nhich were the most respectable, and to

the presidial Courts, which were established for their assist-

ance, they granted the right of deciding, ultimately, in Ap-

peal ; and to the liaillis, whose judgments thus became lia-

ble to reversion, an original Jurisdiction which, before, they

<lid not po8scs3.( 1) They ajjpointcd a number of Counsel-

,

^
lors

(1) Conf.rrcnce deROrHonnaiiros, liy Bourliol, p. 137.

(l) Uiclr. dc- Jiiri!i|.r. v<.l. 3. |>. 21 &. 2'^. Ord. du Louvre, Tom. 1, p. 366.

(n) PariH, Thfjuloiuo, Urcnobic, IJordfaiut, Dijon, Kouen, Aix, Roniics,

Pail, Mrly, IJcdtttivoii, Douui, Nancy.--S'>r! F<5i>(>rt. vul ll.p. ySli, vorbo
•• rarlciiiunt,.. midDi.tr. do Droit, verbo I'arlcmcul.

(3) R/pcrtoiro, Hvo. vol. 4». P. 2'J6.

(4) Uiclr. dc Uroit, vcibo BailliH.
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lors or Members ill each Parliament to assist the PresitleDl,(l)

and, in imitation of the Seigneurial Courts and those of the

Dukes and Counts, in which the suitors had been accustomed

to the trial by peers, they required the Baillis to summon to

their assistance, a certain number of discreet persons (prodes

homines,) and to decide according to their counsel and ad-

vice. (2) The people also were permitted, in the dialect of

the times, " de veignir a la Cort dti Roi^par ressort,par ap-

" pel,oupar defaute de Droit, ou par Jaux Jugement, oupur
" recreance niCy ou par Grief, ou par veer le droit de sa

'' Corf,"(3) and, under the sanction of thi,s authority, the

Royal Judges took advantage of every defect in the rights of

the Seigneurs, and of every error in their proceedings, they

brought before them, in their respective Jurisdictions, all

causes which it was possible for them to remove, and held

cognizance over all which it was possible for them to retain,

at the same time, they laboured to render the practice of their

Courts reo-ular, and their judgments consistent, by which

means they ultimately obtained the confidence of the people,

and were generally respected. Suitors then began to abandon

the Seigneurial Court?, (in which the will of the feudal Lord

was, but too frequently, the Law by which the case of his

vassal was decided,) and took refuge in the more discernin"-

and more equitable Tribunals of the Crown.(4) The King

was again universally recognised to be the source of Justice,

and the Seigneurs were cteprived of every Jurisdiction to

which they could not shew title, derived by grant from the

Crown.(5)

The ecclesiastics, who, in the reign of Charlemagne, were

altogether subject to the temporal po\ver(6), had, in com.

. mon
( 1

)

Repertoire, verbo " Parlement," voL 44, p. 294.

(2) Montesquieu, Liber. 27, cap. 42, vol. 2. p. 320.

(3) Etablisseraens du St. Louis, cap. 15, lib. 2. Ordonnances dcs Rois

de France, de I'lmprimerie Royale, Tom. 1. p. 107. Dict.de Jurispr. vol.

3d. p. 21.

(4) Robertson's Charles V. vol. 1st. p. 309.

(5) Bacquet's Droit de Justice, vol. 1st. p. 9 (^ 10.

(6) Loyseau des Seigneuriea, chap. 15, sec. 29 to 39.
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mon with the Seigneurs, taken advantage of the dtsordets

which prevailed, and of the superstition of the age, not only

to enlarge their own peculiar Jurisdictions, but to shake off,

entirely, their subjection to all authority, except that of the

Church. They had, in fact, so multiplied their pretexts for

extending the Jurisdiction of the Spiritual Courts, that it

was, ultimately, in their power to withdraw almost every

person, and every cause, from the cognizance of the Civil

Magistrate.(l) They claimed and exercised, as their ex-

clusive privilege, the right of deciding all civil causes, in

which any of their body was a party, or was, in any manner,

interested, and all criminal prosecutions, in which the de-

fendant cither was, or asserted himself to be, a Clerk ; in

causes where none but laymen were concerned, they claimed

and exercised a similar privilege for various extraordinary

reasons—in matters of contract, because contracts were then

usually euforced by the oath of the parties—in all testamen-

tary cases, because the deceased havingleft his body to the

Church for Sepulture, the execution of his Will, by the

Cliurcli, was a necessary consequence, inasmuch as it con-

cerned the repose ol his soul{2)—in all matrimonial cases,

because marriage was a Sacrament—and in all cases In which

a widow or an orphan was a party, because it was the duty

of the Church to protect such characters. In other cases

the same privilege was claimed for reasons which were not

less extraordinary. If an individual resisted their authority,

he was excommunicated, and upon his submission, a pecunia-

ry fine was imposed for reconciliation with the Church, which

tlie temporal Judge, in whose Jurisdiction he resided, was

rc(|uired to enforce Uy iiis authority, uiuier pain of personal

excoiiiinunication, a;id the interdiction of the wholo District

over which he presided, in case of disobedience. (3)

.

X t '^''0

(1) K'jbirUon's Charki V. vol. Ist. p. 112. Floury'a Instilul. du Dioit

Canon, vol.2, p. f. Ilericoiirl, part Ist. p. 120.

(2) I.oyAcaii (ie« ScijJucuricB.

(3) Fliury'a hittilut. du Droit Canon, vol. 2. p. 9 &. 10.
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The first attempt, by the King's Courts, to reduce the ex-

orbitant pretensions of the Clergy, was the appeal " de Dc7it

de JuiUce,"{l) which was similar to the appc /> " ;'' Dt/tn't

de Droit.'' This was daily extended, by construction, tea

great variety of cases, and was followed by the '• Jppel

<>omme d'abus,'' which, in the nature of a prohibition, sus-

pended all proceedings, and was allowed, at any stage of a

cause,(2) to all who complained, that the Judge of (he Spi-

ritual Court had exceeded his authority by any proceedings*

contrary to the Canons of the Church, recognized in France,

or to the Law of the Land in any respect.(3) This remedy

was in practice long before the year 1539, but in that year it

was formally declared to be the Law of France, by an Ordi-

nance of Francis the First ^' pour la reformation et abrevia-

" tion des P/'ocff5."(4) By this Ordinance the Ecclesiastical

Judges were also forbid to cite before them any of the

King's lay subjects, in any matter whatever, except those

which were strictly Spiritual, and the King's lay subjects

were forbid to institute any suit, of a temporal nature, before

,any Court of Ecclesiastical Jurisdiction. (5)

Thus the Crown of France, by persevering in one great

plan, with indefatigable exertion, and continued prudence,

suspending its attempts when the conduct of the Clergy, or

any formidable conspiracy of the greater Seigneurs, required

it; and resuming them when tliey were feeble or remiss, be-

came once more the Fountain of Justice. That part of its

original Jurisdiction, over causes and persons, which the

Clergy and the Seigneurs had usurped, was regained, and the

entire proceedings of the Seigncuriiil and EcclesiasticalJudges

in all causes, civil and criminal, spiritual and temporal, which

were
(1) Diet, de Jurisprudcnoe, vol. 1st. p. 292.

(2) L. C. D^nizart's Preliminary Discourse to Tol. Ist. p. 73.

(3] Flcury's Institiit. dii Droit Canon, vol. 2d. p. 12.

[4] Diclionnairo de Juiisprudoncc, vol. 1st. p. 297, Traill de I'Ahus,

vol. 1st. rap. 2. p. ll.ed. ori77S.

[5] Ordonnances de Nfifon, vol- Isl. p. 162. Loyseau des Seignemries,

^ap. 15. sec. 75, 76 & 77.
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were legaily subject to their inquiry, were broBght before

the review and control of the Sovereign, tiirough the medium
of bis Courts.

Upon the re-establishment of the Royal authority, the

local customs of France uere so numerous and so Tarious,

that tlierc were not two Seigneuiies, throughout the whole

Kingdom, entirely governed by the same La\v.(l) Some of

the causes of this amazing diversity have been traced In the

different usages of the Barbarians, which were introduced

by the original conquest of Gaul---in that peculiar principle

of their Jurisprudence, which permitted each individual to

make choice of the Law by which he thought proper to be

governed, and the consequent existence, not only of the cus-

toms of each particular tribe, but of the Theodosian Code,

especially among the Clergy— in the introduction of the feu-

dal system, and the distinctions which it created between

feudal and allodial property— in judicial combats which

were necessarily introductive of new usagcrs created oy their

several and various issues—in the usurpations of the Sei-

gneurs, the means wliith they, severally, adopted to support

them, and the independent administration of Justice within

the limits of their respective Jurisdictions— in the Ordinan-

ces enacted by the Sovereign for the government of the Royal

Domaine—in the cslahlishmcnt of Communes and their bye-

Uws—and in the compilation of the Canon Law, and its ge-

neral application to all cjucstions decided by Ecclesiastics'

But to these causes must be added the discovery of the Jus-

tinian Code, which was brought from Italy into France about

the middle of tiie twelfth century, (2) and soon affected her

Jurisprudence in various gradations :—In some of the Pro-

inces it was entirely adopted and confirmed, and declared, by

the Royal authority, to be exclusively their Common or Mu.
nicipal I^aw. Li others it was rccci v«d us subsidiary to their

own
(1) Monl(rn'|uieu, Lib. 28, cap. 45.

(2) Idem, Lib. 28, t«p. 42. Bobcrl«on'd Charlof V. vol. Isl.

p. 316.
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own local customs, as a rule of decision in cases for which

they had not provided ; but in the greater number it mingled

imperceptibly with their usages, and had a powerful though

less sensible influence.

To the revival of the Roman Law must, also be attributed

the decline of the Trial by Peers and by i\iQ prodes homines.

The duties of both were, originally, similar and required nei-

ther capacity nor study. They decided upon the usage and

custom of the people and place to which they belonged^ and

a knowledge of these was all which it was necessary for them

to possess. But when the Institutes and digest of Justinian

were translated and publicly taught, the proceedings in the

different Tribunals were materially changed. Learning a-

mong the laity was totally unknown—but the clergy having

some information, and being in possession of all the cBices in

the diflereut Courts, eagerly adopted the practice of the Ro-

man Law. A new form of Trial was thus introduced, which

was no longer an exhibition of state, grateful to the Seigneur

and interesting to a warlike people, but a dry course of plead-

ing which they neither understood nor cared to learn, and upon

which the Judge was soon left to give judgment alone, for

the Peers and the '' prodes homines," being no longer capa-

ble of deciding, withdrew by degrees, and were succeeded by

Lawyers, who were appointed to assist the Judgos with their

advice, under the title of Assessors. {])

The lloyal Judges, upon their re-establishment, were great-

ly embarrassed by the different local customs to which, in the

administration of Justice, they were compelled to have re-

course, and upon which, by the secession of the Peers and

prodes homines, they found themselves obliged to decide in

person. It was impossible for them to have a knowledge of

the usages of each particular Seigneurie, and, therefore, in

all cases in wiiich any question arose respecting tlic existence

of a custom, or of the practice which had obtained under a

(1) Montesquieu, Book 28, cap. 42, vol. 2cl. p. 319 & 320.
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particular custom, there was an absolute necessity for a re-

course to parole testinoony, by which means ail questions of

Law became mere questions of fact, in which he who held the

affirmative was required to prove what he asserted, by the

production of ten witnesses at least. (1^

In such an enquiry, which was called an " Enquhle per

turbes" so much depended upon the influence and industry

of the suitors, and upon the experience and integrity of thij

witnesses, that it was, at all times, difficult to come to the

truth, especially when evidence was adduced by both parlies
;

in such cases equal proof was sometimes made of two cus-

toms, in (direct opposition to each other, in the same place,

and upon the same fact. (2)

The reduction of the whole to writing was pointed out, by

reference to the Roman Law, as an effectual remedy for these

evils, and was adopted. At fust the usages of certain Onili-

wicks were collected by individuals.— Pierre Desfontaincs

(the earliest writer on the Law of France,) publibhed his

•' Conscily" which contains an account of the customs of the

country of Vermandois, and Beaumanoir, the •' Coustumes

Je Deau'JoisiSj*' during the reign of St. Louis, which began

in the year 122G.(3) These works were followed by others

of tlie sam; description, (4) and by one of a public nature,

*' Les ilablisiemens de St. Louis," which contained a large

collection of the Law and customs which prevailed within the

Royal Domaines, and was published by the authority of that

Monarch. (5)

Tlie compilations of individuals could liave no weight in

the King's Courts, except what they derived from the truth

and notoriety of the subjects upon which they wrote
;

yet it

cannot

(1 ) KIoiiry'B Hiat. du Droit Franroif, p. 85, Fcrrifrc's gd. Com. vol. lit.

p. 5, SIC. -J, art. 1.

(2) l-'l'-ury'» Histoire du Droit Franfoin, p. 85,

(3) Kol.crtson • Charles V. vol. Int. p. .117.

(4) Montesquieu, Lib. 2S. rh. 45. vol. 2d. p. 324.

(5/ Dictionnaire de Jun»]>rud«)nce, vol. 3.
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cannot be doubted that they contributed greatly to those re-

daction of the customs which were afterwards made under

the sanction of the Sovereign. In 1302, Philip the IV.

directed the most intelligent inhabitaats of each bailiwick

to be assembled for the purpose of informing his Courts of

the customs which had been observed in their respective Ju-

risdictions, and required his Judges to register and observe

those which should be worthy of approbation, aud to reject

all which should be found unreasonable, and this command

was carried into execution in several parts of the Kingdom.(l)

Charles the VII. conceived the idea of digesting the se-

veral customs into one general code for all France, and to

this end, by the 125th article of the ordinance of 1453, (2)

usually called the ordinance of JMontils le Tour, he directed

the several customs and usages of each Jurisdictioa to be

written, but nothing further was done, until the year 1495,

when the custom of Pontrliieu was reduced to writing under

Charles the eighth. His successor, Louis XI, is represented,

by the Historian, Philip de Commines, and by Dumoulin, to

have been very desirous of having " one custom, one weight,

" and one measure, throughout his Kingdom, and that every

*• Law should befairly enregistcrcd in the French language,'''

(3) yet it does not appear thiit any of the customs were com-

pilied during his administration of the Government, but in

the reigns of the succeeding monarchs, particularly Louis

XII, Francis the I, and Henry the II, many were finished,

and the whole, comprehending sixty collections of general

customs, in force in the several Provinces, and about three

hundred local customs, in force in the diCFerent Cities and

Bailiwicks of the Kingdom, were completed under Charles

the IX, afier the expiration of the century from the com-

mencement of the design. (4)

la

(1) Denizarf, vol. 1. p. 575, 9th edit.

(2) Ordonnanccs de Neron, vol. 1st. p. 4,'?.

(3) Dictionnaire de Jurispr. vol. 3d. p. 47. Fleury, p. G3.

(4) Fleury's Hist, du Droit Franyow, p. 69. Repcr. verbo u Coutumes,»
Vol. 16, p. 3yo.
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111 the execution of the edict of Charles VII, the States

General of each Province, consisting of tlie deputies of the

iioI)les, the ecclesiastics and the representatives of the com-

mons, were convoked by the royal letters patent, issued for

that purpose. By them, when assembled, an order was di-

rected to all the Judges and other Royal Law Oihcers of tho

Province, requiring them to transmit to the States General,

reports of all the customs and usages practised in their res-

pective Jurisdictions, from time immemorial. These reports

were referred to a special committee of the States General,

by whom they were reduced to abstract maxim?, arranged iu

order, and so returned to the States General by whom they

were examined, confronted with the original reports, dis-

cussed and acce,)ted or rejccted.( I) Those which were ac-»

cepted, being confirmsd by the King, enregistered and pub-

lished in the sovereign Court of the Jurisdiction to which

they relatcd,(2) became the Law of that Jurisdiction, bind-

ing upon its inhabitants, but in no way affecting the rights

or prerogatives of the Crown,(3) and subject, at all times,

to any alteration which the King might thiak proper to make

by a royal or(liuancc.(4)

The redaction of the Custom of Paris was among the first.

In 1510, Louis the XII. published .1 general edict, in which,

after reciting, that a fixed rule in the administration of Jus-

tice was absolutely necessary for the happiness of a state, &
that 00 Government could exist without it; and declaring-

himself to bo well acquainted with the great vexations, de-

^ lays
(

1
) riciiry'H Ili.sl. (lu Droit Francois, p. 70.

(•i) l.oy«r-uii d<:!( Sciunciiries, cli. 3. sec. 11. FerriiTc, pot. Com. v. 1 p. 5.

(3) UacqtiPt ]>roil lie Junticn, cli. lit, No. 8. Droit d'Auhaiiic, cli.

M, no. 2. DroilH ilc Fr.iiicH Fiffs, <-li. 11. No. 5. Soin. Sciiie.— Urodiuii
ur Panit—Troiiron nur Puna, art. 7j.—Cialluiul, Traiti' dc I'runc ttlcii|

cli. H— Kcrrii'-ro (-cl. Com. v. 1, |>. 'J, m-c. 10—^I)'Ar;ui,'ii»«aii, vol. 7. p. 'M)'i

4-303, & vol. H, |i. IJi, kL 103. disc nt'ltcx and tho !)iik<- and DutilioMj
6f \ aii'|iiinoii, decided .Olli Augu>'t, 17C2, iiiid rrpr)ili:d in Fcrrierc, 1). D.
VBi|>o •• C. ji-rn'j ," vol.1, p. tiJ, «;djt.uri771 iiiiith'j Diet. doH Do-
mainn, vol. 8, p. 479.

(4) Br<M|paii nur l...tipt. Ififrr D. ch. 25— Fcrricro, D. D.vol. l»l. p.
642, vorbo "Ufuii* Coutujmti*."
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lays and expenses to which his subjects had been, and yet

were obliged to submit, in consequence of the confusion,

obscurity and uncertainty which pervaded the customs of the

different Provinces and Bailiwicks of his Kingdom ; he com-

manded the whole to be collected in the manner directed by

his predecessor, Charles the VII. (I) and by a royal com-

mission of the same date, Tbibault Baillet, President, Fran-

cois de Morvillier, Counsellor, and Roger Barme, Attor-

ney-General in the Parliament of Paris, were authorized to

call together the Counts, Barons, Chastelans, Seigneurs,

Prelates, Abbots, Chapters, King's Officers, Advocates and

Attornies of the city, prevote and vicomte of Paris, with

a certain number of respectable citizens, and to lay before

them the Custom of Paris, as it had then been reduced to

writing, in an assembly of the three estates, (which had

been previously held for that purpose,) for such alterations as

this new assembly of officers and citizens, upon discussion,

should find requisite. (2) This was, accordingly, done, and

some changes were made ; and His Majesty having declared,

in the edict above mentioned, that he sanctioned and ap-

proved whatever his commissioners and the three estates of

any Province should, mutually, agree and certify to be the

customs of that Province, (3) the whole, as it then stood,

was enregistered and published in the Parliament and Cha-

telet of Paris, as the edict required, and, thereupon, be-

came the Law of the Prevote and Vicomte of Paris.(4) In

this state it remained until the year 15S0, when, in an as-

sembly of the three estates, in which the celebrated Chris-

topher De Thou, first President of the Parliament of Paris,

by virtue of Letters Patent, issued for that purpose by llcnry

the

(1) Intr. toFcrriv-re, gd. Com. vol. 1. p. 51.

(2) Intr. to Fcrricic, gd. Com. vol. 1. p. 33.

(3) Il)id. fid. Com. vol. 1st. p. ^2,

(4) Vide Edict of 1510, in Introduction to Fcrriurc, grand Comment,
^ol. 1. p. 52, and the conclusion of ihc Proccs Verbal ol" the Rcdattion

gjthe Custom of Paris, ibid. p. 50.
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the III. presided, it was reformed and amended, with all the

formalities which were used at theorigiaal redaction j but it

received no improTement or alteration of any kind after

that period, and the several articles, as they were then cor-

rected, continue, to this day, to be the text of the Custom

of Paris.

Various attempts were made by succeeding Monarchs,

particularly Francis the I, Henry the IV. and Louis the XIV
to renew the great design of Charles the VII. for the Govern-

ment of France by one general and uniform code of Laws,

but never with success.—The customs were too deeply rooted

in the pride and prejudices of the inhabitants of the districts

in which they obtained, to be eradicated, and they prevailed,

thojgli the evils arising from such a discordant mass of Laws

were most sensibly felt and frequently deplored ;
—" Our

numerous customs," says an animated writer on the La<iu of

France, " obscure and susceptible of any interpretation,

'' form a vast and eternal Labyrinth, in which the peace,

" the happiness, the lives and fortunes of our citizens, the

*' very character and honor of Jurisprudence, are lost for

<' cver."(>)

The supreme legislative authority was, originally, vested

in the assemblies of the Champ de Mars, ('2), and, by them,

it was exercised until the year 921, when the last of the ca-

pitulars was enacted, under Charles the simple.(3)

During the disorders vvhicli followed, the Sovereign and

the great Vassals were influenced by motives, wliich, though

extremely difl'ereat, produced the same efl'ect in the conduct

of both, and equally prevented ail acts of general Legisla-

tion. The weakness of the crown compelled the King care-

fully to abstain from every attempt to render a Law general

tlirougliout the Kingdom ; such a step would have alarmed

•

§ § «ho
( n I'rojtl. ill R<»ycr, Uictr. lic Jufini>. vol. 3. \>, 37. ViJo ttbo Ihc I'ro-

AiiiIiIl' tu tlir Urdiiiaiiru of 1731.

(2) KoIm rl ..ii'» <linrlr^ V. vol. |. p. IOC.
(i) UoUrljyii, lUJ, \ol. 1.

i>.
307.
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the Seigneurs—have been considered as an encroachrae-nt tip-

on the independence of their Jurisdictions, and have led to

consequences which might have proved fatal to the little re-

mains of power which he yet retained- On the other hand,

the Seigneurs as carefully avoided the enacting of general

Laws, because the execution of them must have vested in the

King, and must have enlarged that paramount power -which

was the object of all their fears. The general assemblies, or

States General of the nation, thus lost or voluntarily relin-

quished their legislative authority, which, abandoned by them,

was assumed by the Crown.(l)

The first of the royal ordinances, which can be taken for

ah act of Legislation, extending to the whole Kingdom, was

published in the year 1190, by Philip Augustus, and is enti-

tled " Edit iouchant la mouvance des Fiefs, enlre divers

Heritiers.^X^) Previous to this period they contained regu-

lations, whose autliority did not extend beyond the limits of

the royal domain, so that no addition whatever was made to

the statute Law of France, during the long period of 269

years, which elapsed between the date of the last capitular,

in the year 921, and the publication of this edict. (3)

The first acts of general legislation were published by the

Kings of France with great reserve and precaution- They

assembled a Council, composed of tlie great oiTicers of the

Crown, and of certain of the Bishops and Seigneurs, which

is generally supposed to have been no other than the King's

Council of that day, the Court of tlie Palace, which was

afterwards made sedentary and called llie Parliament of Pa-

ris. (4) With them they deliberated— witii their advice and

consent they legislated, and by them the ordinances were

signed, as well as by the Sovereign himself.(5) But, in a later

• period

(1) Robertson's Ch.iilcs V. vol. 1, p. 167 and 1G8.

(2) Conr^rencc de Guenois Ciironolociquc, p. 2.

(3) RobrrtPon'i Charles V. vol. 1. p. 368 and 167.

(4) Maximes de Droit Piibllqiie Fran^oise, vol. 4. p. 186.

(ft) Miraumont dos.Iurisdictions (\o I'enclos de Palais p. 61.— Coquille,

Inatit. du Droit rranyois, cap. 1.— iNla.ximca du Droit Fub. Fran\oiaes,

vol. 4. p. 1S4.
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period, and by siicceading inonarchs, these were considered

as unnecessary formalities, and rejectc) They, then, enacted

laws in their own names, and alone—the style of persuasion,

which was used in the earlier edicts, was changed for the

imperatire declaration of an absolute Legislator, " voulonsy

*' coinmandons el ordonnons^ car tel est noire plaisir" and

for the deliberative Toice of the council, was substituted the

practice of verifying and enregistering the royal ordinances

in the Parliaments or Sovereign Courts of those Jurisdictions

to which the King thought proper to extend them j a prac-

tice which was continued, without deviation, until it became

a fundamental maxim in French Jurisprudence, recognised,

equally, by the Prince and by the People, that no Law could

be published in any other manner, and that no ordinance

could have any effect, or bind the inhabitants of any parti-

cular Jurisdiction, before it was verified and enregistered,

by the King's order, in the Sovereign tribunal of that Juris-

diction. (1) Under the sanction of this maxim, the Parlia-

ments of France, at various times, refused to verify and en-

rcgister particular ordinances which they conceived to be

oppressive to the subject, or subversive of the constitution,

with a spirit and constancy which reflected the highest hon-

or on their members, but bore no proportion to the power

which they opposed.—In some instances of their opposition,

the King voluntarily abandoned the obnoxious Law ; in

others, the I'arliamont, on their part, thought it most pru-

dent (o submit, and obeyed the royal commands, contenting

themselves with an entry, purporting that the enregistry was

made by compuUion, " ex ilerulivo el cxpresso matuUUo Re-

git.'X'l) Dut, whenever instances have occurred in which

the

(I )Rorhr>flttvin dM Patlpmcnx do Franco, liv. 13, cop. 17, No. 3. p. 702
rapcin, tromiiinu Nolf, ti(. de la riaiiso " t.ar itini^i nous (ilnit," p. 334
and .Tii»— Pasqiiirr, K<!chcrclie» do la Krniic*-, hli. cap. 4.—Loyncau dca
Spiij'i'Ufifii, rap 3. no. 11. --Den OHiros, lib. 4, cup. i. No. r»7--Coquilla
liiNt. ail Droit Fraii'-olM, cap. lal.- -Mpiicoiitt, I.nix F.crl«!<iaBli(|ii<>, p.
JOM. rap. IC, mc. 10.— Ma.Miiuii dii Droit I'ldilir Fran^niH, vol.4, o. i7.

Ci) .MaAinica du Droiirutjlic i- uiiv<Ji», vol. 4. p. :< lU &. ac. 1 q.
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the Parliaments have inflexibly refused to enregister an or-

dinance which the King had determined to carry into execu-

tion, the plenitude of the royal power has afforded a remedy

for their refusal. Upon such occasions, the King repaired,

in person, to the Parliament and held a '' lit de Justice.^''

He took possession of that seat, which he was supposed at

all times to occupy, and commanded the ordinance to be read,

erified and registered in his presence—for, being the Sove-

reign, and personally present, the Parliament was held then

to have no authority, according to the principle, adveniente

principe, cessat Magistralus, a principle which the consti*

tution of France seems to have recognized, and which most

effectually defeated every effort of her Parliaments to limit

and control the Crown, ia the exercise of a supreme legisla-

tive authority.(l)

'' Ordonnance" is a generic term, comprehending, in its

most extensive application, every rule of conduct prescribed

by the Sovereign to his subjects in person, as the Royal

Edicts, Declarations, and Arrets du Roi en son Conseily or

bj/ his aulhoritj/, as the bye-laws of corporations and the Ar-

rets of his superior or Sovereign Courts. (2)

In a narrower sense, it signifies all laws which emanate

from the King directly, and those only ;(3) but, in its most

limited import, it is confined to such general laws as are

enacted by the Sovereign in person, and are rather codes of

regulations respecting one or more branches of Jurisprudence,

than provisions for particular objects, and this is its proper

signification.(4)

In this sense the ordinance of John the I. of March 1356;

(5) one of Charles the VII. of July 1438, usually called the

pragmatic
(1) Uoclicnavin, p. 92S & 920—Pasquicr'a Rcchcrclics, vol.3, p, 576,

577, ami Ist. p. Gl—RiJpert. " Lit ilc Justice," vol. 3G. p. 529.

{•-') Boriiior'f Preface, p. 2. ('oucliot, prat. Univ. vol. 1st. p. 4.

(:>) Couchut, prat. Univ. vol. 1. p. •!.

(4) Boriiicr's Preface, p. 3. Hcricourt, Loix Ecclcsiaslique, cap. IC,

see. 5, p. lOci.

(5) Ncron, vol. 1. p. 2.
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pragmatic sanction ;(1) another of Charles VII. of October

1446 ;('2) another of the same monarch, of April 1453, usu-

ally ciilled the ordinance of Montil Ics Tuurs.{3) The or-

dinance of Louis the XII. of March 149S j(4) that of

Francis the I. of October 1535, commonly called the ordi-

nance of I'z sur Tille ;(5) another of the same monarch of

June 1536, usually called the edict of Cremieux;(6) ano-

ther of the same monarch, of the month of August 1539,

commonly called the ordinance of Villars Cotterets ;(7) one

of Charles the IX. of January 1560, commonly called the

ordinance of Orleans ;(S) another of the same Monarch of

January 1563, commouly called the ordinance of Ronsillon ;

(D) another of the same Monarch, of February 15G6, com-

monly called the ordinance of Moulins ;(lO^ one of Henry

the III. of May 1579t commonly called the ordinance of

Blois.(ll) The celebrated edict of April 1598, commonly

called the edict of NanteSjd'J) and that of Louis the XIII,

of Jaimary 1G29, better known by the names of Code Mi-

chaud and code ^Iarillac,(13) are the principal ordinance

enacted before the erection of the Sovereign Council of Qiu-

bec.(l4)

The ordinance of January 1629, which is one of the mosj

extensive and best digested, was enregisfered in a " Lit de

Justice," held in the Parliament of Paris, on the 15th Janua-

ry, 1C29. It was compiled by Michel de Marillac, tlun

Keeper

(I) Ciucnois' Chronolnpie, p. 7.

(i) Neron, vol. 1. p. 17.

(3) Niiroii, vol. 1. [1. 24.

(4) Ni.roii, vol. 1. p. :,C).

(T)) Neron, vol. 1. p. 0.1. „.,

(C) Ncroii, vol. 1. p. l.l'J.

(7) Noroii, vol. J. p. ir.«.

(IS) NiTon, Vol. 1. p. 'M',r*.

{'J) N.Ton, vol. 1. p. 424.
(II') N.r.n, vol. 1. p. -111.

(II) Nuroti, vol. I. p. SOH.

(1'^) N.f.-ii, vol.2, p. 021,
(i:i) NiiiMi, vol. I. p. 7H2.—n<''pcrJoirr vfilio " Coiin Mirlinnd."
(II) Vidi- Dicir. ill JutiKpr. vol. :i. p. :ii»— Kijn ri. vcrbu " OrdonnuncP,**

Vol. 41, p. 4V0— l>(-iiiiart, vtibo " Uidonnuuttt."
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keeper of the seals, by order of Cardinal De Richelieu, atid

was, at first, received with great approbation, which it well

merits. But on the death of the Marcchal de Marillac, who

was brought to the scaffold by the Cardinal, the seals were

taken from his brother, Michel, who was imprisoned, and

died of a broken heart in the Castle of Chateaudrin in 1632.

The disgrace of Michel de Marillac affected the credit

of the Ordinance of which he was known to be the author.

It fell into general disrepute, and, certainly, for a period,

was not cited in the Parliament of Paris. There were, how-

ever, even during that period, some Jurisdictions which con-

tinued to receive it, and in which it was quoted and admit-

ted to be Law, particularly the Parliament of Dijon, and by

some writers it is asserted, that it was finally received as

such in al!.(l) But byothers this is denied, and the Ordi

nance is, by them, said to have become obsolete. Nan inihi

licet tantas componere Lites.

Much of the Ecclesiastical Law of France, as it stood at

the erection of the Sovereign Council of Quebec, is contain-

ed in the Ordinances which have been enumerated—They

relate, in general, to the Government of the Church as well

as of the State, and to the Jurisprudence and practice of

Courts, Ecclesiastical as well as Civil. There are, however,

others which wholly concern the Church, some enacted up-

on the representations of the States General—some upon the

representations of the Clergy—and some upon the mere mo-

tion of the Sovereign. (2) But the principal Ordinance, on

this head, is that of Charles the Seventh, of July 1438,(3)

called the Pragmatic Sanction.

During the schiim of Avignon, when, from the year 1378

-^ to

(1) .lotirn. d. Aud. vol. 4. p. 486—Dictr. de Jiirisp. vol 3. p. 44—D6-
nizart, verl)o "Pareatis," No. 2.")—L. C. Ddnizart, vol. 4. p. 586, case of

'the Princess of Caiignant, an. 1748—L. C. Ui'nizart, vol. 9, p. 761—R<^-

perloire, 8vo. vol. 11. p. 431 to 434—Encyclopedia M^lhodique de Juris-

prudence, vol. 2 p. 692—L. C. D^nizart, vol. 1. p, 184, nee. 4. no. 3.

I (2) Hericourt, Loix Ecclcsiastiquc, iiitroducUon, p. 12 & 13,

(3) Guenoia' Chronologie, p. 7,
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to the year 1417,(1) tlie Christian world saw, with astonlsh-

nicnt ami di3gu?t, two co-cxisteitt Popes, each cljiinin^ ao

equal ri^^lit to (he Pajj;il Throne, and suppurtiiig their respec-

tive pretensions by the full exercise of the papal power,

the Gallicaa Church rpjected all foreign authority, and go-

Tcrned herself, principally, by those parts of the Canon

Law wliich had been observed previous to the publication of

the new Decretals. In the great Assembly of tlie Church,

which was afterwards held at Constance, in the year 1414,(2)

the superiority of the G^^cumenick Councils over the Pope

was acknowledged and formally declared, and, in conse-

quence of lliis declaration, and of an a-recment which took

place between the Council held at Basle in the year 1437,

and the Sovereign and States General of France convened

at Courges, in the same year, the Pragmatic Sanction was

enacted. l3) But as this Edict materially affected the Papal

JurisJiflion, it necessarily created many differences between

the Courts of France and Rome, which, becoming subjects

of negotiation, were terminated in the year 151o',(4) by the

Concordat, a treaty concluded between Francis the First

and Pope I>eo the Tenth, at Boulogne, and enrcgistered in

the Parliament of I'dri.":, but cnregistered in opposition to

tlie opinion of that respectable body, and in their own c.\"

pres:>ioa " du (res exprcs cummundcmenl da Rot, reilere

ji lusieurt fois.'^(b)

The encroachments of the Sec of Rome iiavc, In fact, ever

been opposed by France, (G) and tlu liberties nf the Ciallicaii

Church, in opposition to tlic exorbitant iirctcnsiotis of (he

Holy Pontiff, have, at all times, bnen asserted, and at ail

times, nupportcd by the iiing, llie Clergy and the People. (7)

These liberties, which comprehend not only the iMivilfgcs

II
und

(I) Millol'ii History ofl'raiirr, part 2(1. \>. \yi&Lil7.
(i) J>n;i. Canon. vcrl»o" Coiihluiu-c."

(S) I li iiry'H lii."<t. au Droit Cuiioii. cap. 1. vol. 1. \i, 20.

(1) l'|i»iii_\'!t liifilit. uti Droit L'uiiun. vol. I.p. ^2,

('•) ilriic'Oiirt. I.oix r.iTlcNiaj.tiijllc, iiiliiiiluclinii, p. 'J, 10 f<. II.

(•<) l-'leiiry'A ItiRtil. uii Droit ('uiioii. vol. 'J. p ^'.'U.

t7| \ iili; ilii: Dicluruiioii ot lliR l'lcrt;y i>l' I'rancu of l(iS2, luid Ilia

B' \ul I ilici ihvriua in rNvion, »ul. 2i p. 17 1'.
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and inimunilics conceded by the Concordat, but all the an-

cient Canons adopted by the Galilean Church for its own

government, with all its ancient usages, are recognised in

the celebrated declaration of the Church of France, made

on the 19th of March, 1G82, by the Archbishops, Bishops,

and Deputies of the Clergy, assembled at Paris, by the King's

order, are confirmed by the Royal Edict of the same month,

and are founded upon two maxims of very great extent, viz :

That the papal and all other ecclesiastical power, is purely

spiritual, and docs not extend, directly or indirectly, to any

thing temporal j(l) and, that in spiritual concerns, the au-

thority of the Pope being inferior to that of the CouncilSj he

is restrained by the Canons, and cannot, by any new consti-

tution, infringe them, or set aside any usage or custom of the

Churcli of any State, recognised, by the Municipal Law of

that State, to be valid'^). The Ecclesiastical Law of France,

therefore, at the period above mentioned, although it re-

cognised the Papal Canon Law, comprehended the parts,

only, of that system, which iiad been received by the Galil-

ean Church, under the sanction of the Sovereign, expressed

in letters patent, or implied from immemorial usage.—No

Papal constitution, decree, decretal, epistle, rescript or bull

—

no canon or decree of any Council of the Church CE cumeni-

cal, national or provincial, had, at that time, or afterwards, in

France the effjct of Law, until published by the Clergy in their

respective Dioceses ; and such publication (even of a consti-

tution relating to an article of faith,) could not be made

without the Royal authority and permission. (3) Even the

decrees of the Councils of Trent (admitted to have been le-

gally convened,) were not recognised to be Law, their publi-

— cation

flj Pothior, 4to. vol. G.p. 306.

{•i) ll-'iicourt, Loix Kcclcsi.astiquc, introduction, p. IS, vol. 1. p. 112

—Uupcrt. verbo " Libcrtis do I'Egliso Gallicaiie.i)—Dictr. de Droit

vorbo « Liberty's dc I'F.^iliso Gallicane»—La Combo, llccuoil dc .lurlsp.

(^anon. vorbo " Libertos dc I'Eplisc Gallicane.»—Flrnri-'s Inst, au Droit

<;anoii. vol. 'i, p. 220 ik, sc'\.—I'rcuves dcs Liberies dc I'Eglisu Oalii-

caiic, by I'ithon.

(3) Hcricourt, Loix Ecdcsiast. vol. 1. p. 105. col. 2. and vol. 1, p.

98, and col. 1st. and 2a p. 100, col. 1st and p. 105, col. 1. S,- 9. Dirt. Ca-
non, vorbo (Canon." ct Droit Canon. La Cornbe, Uccueil dt Jurisp.

Canon, introd. p. 1 & 2.
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cation not haviii!; been authorised by the SoTCrelgn ; and to

give effect to many of its dispositions, which it was thought

proper to adopt, they were enacted in the Royal Ordinan-

cej.(l)

The Royal Ordinances, with the Law of nature and of na-

tions, and liie Ecclesiastical Code, so far as it was sanctioned

by the Sovereign, may be considered as the Common or uni-

Tcrsal Law of France ; but the remaining part of the muni-

cipal Laws of her several Provinces or Districts were very

dissimilar. In the Pays de Droit Ecrit, which were those

Provinces in whicli the Roman Code, by the especial favour

of the Sovereign, had been permitted to remain, and was

declared to be in force, that system obtained to the exclusion

of ihe Customs ;(2) while in tlie others, and particularly in

the Vicomte of Paris, the Customs obtained, to the exclusion

of the Roman Law, which, in these Provinces, or Pays de

Droit Coulumier, was of no forcj, and was considered only

as a system of written reason. It was long, indeed, a disput-

ed question in the Jurisdictions of the Vicomte of Paris,

whether recourse was not to be had to the Roman, as to a

positive Law, for dcci'^ions in unforeseen cases for which no

remedy was provided by the Custom j but it was ultimately

settled (hut such recourse ought nut to be had, and that tho

Judges were not bound to decide by it.(3)

I feci that I have already trespassed upon your time, yet

before I conclude, as the subject upon which 1 have the honor

to address you appears to allow it, I cannot but solicit your

allention to (he actual state of the Study of (he Law in Canada,

Tiic experience of many ages and of many countries seems

(o have shown, that tlie elements of science arc best inculcat-

cil by public lectures—rightly conducted tlicy awaUrii (he

II II
attention

(I) 111 rir.iiirt, I.iiix F.rrltnia»li«|ur, vol. I, n. 'J9, col. 1 Sf'2.

{•'.) I'riri.if, 1). 1». vrrbo u I'liyi ilo Droit l.<Til.u

(1) t'. ru. ic, 0. I). vitI)0 " I'livn (l<! Droit Kent." Uuinoiilin, ilos Vtrfn

iiiirodiirii..!!, iio. lOilk l(i;». D'At'iicuMuu, vol. 1. p. ir.O. 1.. C, D<'iii-

ziirl, vol. .'i, |>. 071. Vtirncw, fn\.Coi,\. v..!. 1. p. 18 &ia, no. 1, '-*,.«, 4
k i«i;f|. HihI. |>. TMi, vol. 1. nil 10. Diet, il" .llirinp. do Ffoht. do Uoyir,
vol. l.p. n. !»i»(<iiir»t rr/liiiiiriiiiii'. l.o I'rotri! ('i-nt. 3. r«p. 8.1, p. B7.'>,

hIii<:Ii ciIi'n an OrdiiiBiKi: oli'luhppu It Ucl, dcUuinnj Trajice nu( lu bu
guvcracd by the CivU Law.
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attenlioQ of the student, abridge his labour, enable him to

save lime, guide his enquiries, relieve the tediousness of pri-

vate research, and impress the principles of his pursuit more

efifectually upon his memory.(l)

The Student of Law in Canada has no assistance of this

description
; he toils alone in an extensive iield of abstruse

science which he finds greatly neglected, and therefore too

hastily deems to be despised, and, discouraged from the com-

mencement of his labours, he is left to his o»vn exertions, and

is compelled to clear and prepnre the path of his own instruc-

tion, almost without aid of any kind.

Would not an effort to relieve him in this arduous and

solitary task, as one among the first fruits of this Society, be

highly worthy of its views and character 1 And is it too

much to say, that a public luititution, which would enable

those who intend to pursue the profession of the Law to lay

the foundation of their studies in a solid srienlitical method,

and afford them more ample knowledge of the peculiar sys-

tem of Jurisprudence by which we are gaverned, would be

productiveof great and lasting benefit, not merely to the

student, but to the public at large ?

It is not, however, ray intention, upon the present occa-

sion, to press this subject any further. The system to which

I have just alluded is one of real merit, it is built uijoti the

soundest f(jundations of natural and universal Justice, ap.

proved by cxperienct', and is most admired by those who

know it best. Its claims to natice are therefore so apparent

,

that I shall indulge myself in the hope, that the inllucucc of

this Society will so^m be exerted for the establishment of

some Institution of a public descri|)tion, in wiiich the Law
uiay be taught as a scikxce— \ science which, though hither-

to neglected, is of the /irit iuiportaucc to mankind, and

" with all its defects, redundancies and errors, is the united

*• reason of ages— the pride of the liuaian iuteliect-"(2)

(1) ^ id'' Sir .lames Mackintosh's discourse ou the SluJy uf the Law
of .Nuliiif and of Nations, p. 2.

(2j Burke's Wojks, 4lo. vol. 3. p. 131.

I

J




